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1901, the Tennessee legislature apportioned both houses and
rovided for subsequent reapportionment every ten years on the
is of the number of people in each of the state’s coumties as
orted in the census. But for more than sixty years, proposals to
edistribute legislative seats failed to pass, while the state’s popula-
on shifted from rural to urban areas. Charles Baker and several
_‘er citizens and urban residents sued various Tennessee officials.
aker claimed that as an urban resident, he was being denied the
qual protection of the law under the Fourteenth Amendment. He
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asked the court to order state officials to hold either an at-lare,
election or an election in which legislators would be selected frog,
constituencies in accordance with the 1960 federal census. The feq.
eral district court dismissed the suit, conceding that Baker’s civy
rights were being denied but holding that the court could offer g
remedy. Baker made a further appeal to the Supreme Court.

When the Supreme Court granted review in Baker v. Carr, i
faced two central issues: first, whether the malapportionment of 5
state legislature is a “political question” for which courts have ng
remedy and, second, the merits of Baker’s claim that individuals
have a right to equal votes and equal representation. With poten-
tially broad political consequences, the case was divisive for the
Court and was carried over and reargued for a term. Allies on judi-
cial self-restraint, Justices Frankfurter and Harlan were committed
to their view, expressed in Colegrove v. Green, 328 U.S. 549 (1946),
that the “Court ought not to enter this political thicket.” At confer-
ence, Justices Clark and Whittaker supported their view that the
case presented a nonjusticiable political question. By contrast, Chief
Justice Warren and Justices Black, Douglas, and Brennan thought
that the issue was justiciable. They were also prepared to address the
merits of the case. The pivotal justice, Potter Stewart, considered
the issue justiciable, but he refused to address the merits of the case,
He voted to reverse the lower court ruling only if the Court’s deci-
sion was limited to holding that courts have jurisdiction to decide
such disputes. He did not want the Court to take on the merits of
reapportionment in this case.

Assigned the task of drafting the opinion, Brennan had to hold
on to Stewart’s vote and dissuade Black and Douglas from writing
opinions on the merits that would threaten the loss of the crucial
fifth vote. After circulating his draft and incorporating suggested
changes, he optimistically wrote Black, “Potter Stewart was satis-
fied with all of the changes. The Chief also is agreed. It, therefore,
looks as though we have a court agreed upon this as circulated.” It
appeared that the decision would come down on the original 5-4
vote.

Clark, however, had been pondering the fact that in this case
the population ratio for the urban and rural districts in Tennessee
was more than nineteen to one. As he put it, “city slickers” had
been “too long deprive[d] of 2 constitutional form of government.”
Clark concluded that citizens denied equal voting power had no
political recourse; their only recourse was to the federal judiciary.
Clark thus wrote an opinion abandoning Frankfurter and going
beyond the majority to address the merits of the claim.

Brennan faced the dilemma of how to bring in Clark without
losing Stewart, and thereby enlarge the consensus. Further negoti-
ations were necessary but limited. Brennan wrote his brethren:
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The changes represent the maximum to which Potter will
i gubscribe. We discussed much more elaborate changes which
. awould have taken over a substantial part of Tom Clark’s opin-
-jon. Potter felt that if they were made it would be necessary
for him to dissent from that much of the revised opinion. I
therefore decided it was best not to press for the changes but
to hope that Tom will be willing to join the Court opinion
but say he would go further as per his separate opinion.

ven though there were five votes for deciding the merits, the final
pihion was limited to the jurisdictional question.*

The Court’s decision was 62, with Justice Whittaker not par-
jcipating and with the majority’s opinion delivered by Justice Bren-
“nan. There were concurrences by Justices Douglas, Clark, and Stewart.
ustice Frankfurter dissented and was joined by Justice Harlan.

O Justice BRENNAN delivers the opinion of the Court.

" [W]e hold today only (a} that the court possessed jurisdiction of the
“subject matter: (b) that a justiciable cause of action is stated upon which
ppellants would be entitled to appropriate relief; and (¢) because appellees
“raise the issue before this Court, that the appellants have standing to chal-
enge the Tennessee apportionment statutes. Beyond noting that we have no
ause at this stage to doubt the District Court will be able to fashion relief if
iolations of constitutional rights are found, it is improper now to consider
what remedy would be most appropriate if appellants prevail at the trial,

B JURISDICTION OF THE SUBJECT MATTER

he District Court was uncertain whether our cases withholding federal
‘Judicial relief rested upon a lack of federal jurisdiction or upon the inappro-
riateness of the subject matter for judicial consideration—what we have
lesignated “nonjusticiability.” The distinction between the two grounds is
nificant, In the instance of nonjusticiability, consideration of the cause is
t wholly and immediately foreclosed: rather, the Court’s inquiry neces-
$arily proceeds to the point of deciding whether the duty asserted can be
Judicially identified and its breach judicially determined, and whether pro-
‘tection for the right asserted can be judicially molded. In the instance of lack
! ‘fjurisdiction the cause either does not “arise under” the Federal Constitu-
tion, laws or treaties (or fall within one of the other enumerated categories
of Art. 1T, Sec. 2), or is not a “case or controversy” within the meaning of
that section; or the cause is not one described by any jurisdictional statute.
'Qur conclusion that this cause presents no nonjusticiable “political ques-
100" settles the only possible doubt that it is a case or controversy. . . .

. The appellees refer to Colegrove v, Green, 328 U.S. 549 [(1946)], as
uthority that the District Court lacked jurisdiction of the subject matter.

-_ L;bSD“l‘Ces of quotations are internal Court memos, located in the William J. Brennan Jr. Papers,
1bTary of Congress; and the Tom C. Clark Papers, University of Texas Law School.

/
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Appellees misconceive the holding of that case. The holding was precisely
contraty to their reading of it. Seven members of the Court participated jp
the decision. Unlike many other cases in this field which have assumeq
without discussion that there was jurisdiction, all three opinions filed in
Colegrove discussed the question. Two of the opinions expressing the views
of four of the Justices, a majority, flatly held that there was jurisdiction of
that subject matter. Justice BLACK joined by Justice DOUGLAS and Jus-
tice MURPHY stated: “It is my judgment that the District Court had
jurisdiction. . . .” Justice RUTLEDGE, writing separately, expressed agree-
ment with this conclusion. . .. Indeed, it is even questionable that the
opinion of Justice FRANKFURTER,, joined by Justices REED and BUR.
TON, doubted jurisdiction of the subject matter. . . .

W JUSTICIABILITY

In holding that the subject matter of this suit was not justiciable, the Dis-
trict Court relied on Colegrove v, Green, supra, and subsequent per curiam
cases. The court stated: “From a review of these decisions there can be no
doubt that the federal rule . . . is that the federal courts . . . will not inter-
vene in cases of this type to compel legislative reapportionment.” We
understand the District Court to have read the cited cases as compelling the
conclusion that since the appellants sought to have a legislative apportion-
ment held unconstitutional, their suit presented a “political question” and
was therefore nonjusticiable. We hold that this challenge to an apportion-
ment presents no nonjusticiable “political question.” The cited cases do not
hold the contrary.

Of course the mere fact that the suit seeks protection of a political right
does not mean it presents a political question. Such an objection “is little
more thar a play upon words.” Rather, it is argued that apportionment
cases, whatever the actual wording of the complaint, can involve no federal
constitutional right except one resting on the guaranty of a republican form
of government, and that complaints based on that clause have been held to
present political questions which are nonjusticiable.

We hold that the claim pleaded here neither rests upon nor implicates
the Guaranty Clause and that its justiciability is therefore not foreclosed by
our decisions of cases involving that clause. . . . To show why we reject the
argument based on the Guaranty Clause, we must examine the authorities
under it. But because there appears to be some uncertainty as to why those
cases did present political questions, and specifically as to whether this
apportionment case is like those cases, we deem it necessary first to con-
sider the contours of the “political question” doctrine.

Our discussion, even at the price of extending this opinion, requires
review of a number of political question cases, in order to expose the attri-
butes of the doctrine—attributes which, in various settings, diverge, com-
bine, appear, and disappear in seeming disorderliness. . . .

We have said that “In determining whether a question falls within [the
political question] category, the appropriateness under our system of gov-
ernment of attributing finality to the action of the political departments
and also the lack of satisfactory criteria for a judicial determination are dom-
inant considerations.” Coleman v. Miller [307 U.S. 433 (1939)]. The nonjusti-
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iability of a political question is primarily a function of the separation of
owers. Much confusion results from the capacity of the “political ques-
jon” label to obscure the need for case~by-case inquiry. Deciding whether
_matter has in any measure been committed by the Constitution to another
branch of government, of whether the action of that branch exceeds what-~
ever authority has been committed, is itself a delicate exercise in constitu-
;onal interpretation, and is a responsibility of this Court as ultimate
aterpreter of the Constitution. 'To demonstrate this requires no less than to
analyze representative cases and to infer from them the analytical threads
Lat make up the political question doctrine. We shall then show that none
of those threads catches this case.
.. Foreign relations: There are sweeping statements (o the effect that all
questions touching foreign relations are political questions. Not only does
~resolution of such issues frequently turn on standards that defy judicial
application, or involve the exercise of a discretion demonstrably committed
to the executive or legislature; but many such questions uniquely demand
single-voiced statement of the Government’s views. Yet it is error to sup-
pose that every case or COntroversy which touches foreign relations lies
“beyond judicial cognizance, Our cases in this field seem invariably to show
"2 discriminating analysis of the particular question posed, in terms of the
* history of its management by the political branches, of its susceptibility to
judicial handling in the light of its nature and posture in the specific case,
-“and of the possible consequences of judicial action. . ..
" Dates of duration of hostilities: Though it has been stated broadly that “the
power which declared the necessity is the power to declare its cessation,
and what the cessation requires,” Commercial Trust Co. v. Miller, 262 U.S. 51
'[1923], here too analysis reveals isolable reasons for the presence of political
- questions, underlying this Court’s refusal to review the political depart-
. ments’ determination of when or whether a war has ended. Dominant i3
the need for finality in the political determination, for emergency’s nature
* demands “A prompt and unhesitating obedience.” Martin v. Mott, 12 Wheat.
[256 U.S. 19 (1827)] [Calling up of militia]. . . . Further, clearly definable
criteria for decision may be available. In such case the political question
barrier falls away. . . .
~ Validity of enactments: In Coleman v. Milley, supra, this Court held that the
‘guestions of how long a proposed amendment to the Federal Constitution
remained open to ratification, and what effect a prior rejection had on 2
subsequent ratification, were committed to congressional resolution and
involved criteria of decision that necessarily escaped the judicial grasp.
Similar considerations apply to the enacting process: “The respect due to
coequal and independent departments,” and the need for finality and"
certainty about the status of a statute contribute to judicial reluctance to
inquire whether, as passed, it complied with all requisite formalities. Field
v. Clark, 143 U.S. 649 [1892]. . ..

The status of Indian tribes: This Court’s deference to the political depart~
ments in determining whether Indians are recognized as a tribe, while it
reflects familiar attributes of political questions, also has a unique element
in that “the relation of the Indians to the United States is marked by pecu-
liar and cardinal distinctions which exist nowhere else. [The Indians are]
domestic dependent nations. . . . Their relation to the United States resem-~




162 | Law anD PoLrrics iN THE SUPREME COURT

bles that of a ward to his guardian.” Cherokee Nation v. Georgia, 5 Pet, |
[1831}. Yet, here too, there is no blanket rule. . . .

It is apparent that several formulations which vary slightly according ¢
the settings in which the questions arise may describe a political question
although each has one or more elements which identify it as essentially N
function of the separation of powers. Prominent on the surface of any cage
held to involve a political question is found a textually demonstrable congti-
tutional commitment of the issue to a coordinate political department; or 5
lack of judicially discoverable and manageable standards for resolving it; oy
the impossibility of deciding without an initial policy determination of 5
kind clearly for nonjudicial discretion; or the impossibility of a courty
undertaking independent resolution without expressing lack of the respect
due coordinate branches of government; or an unusual need for unques-
tioning adherence to a political decision already made; or the potentiality
of embarrassment from multifarious pronouncements by various depart-
mernts on one question.

Unless one of these formulations is inextricable from the case at bax,
there should be no dismissal for nonjusticiability on the ground of a politi~
cal question’s presence. The doctrine of which we treat is one of “political
questions,” not one of “political cases.” . . .

Republican form of government: Luther v. Borden, 7 FHow. 1 [184%], though
in form simply an action for damages for trespass was, as Daniel Webster
said in opening the argument for the defense, “an unusual case.’ The
defendants, admitting an otherwise tortious breaking and entering, sought
to justify their action on the ground that they were agents of the established
lawful government of Rhode Island, which State was then under martial
law to defend itself from active insurrection; that the plaintiff was engaged
in that insurrection; and that they entered under orders to arrest the plain-
tiff. The case arose “out of the unfortunate political differences which agi-
tated the people of Rhode Island in 1841 and 1842 and which had resulted
in a situation wherein two groups laid competing claims to recognition as
the lawful government. . . .

Chief Justice TANEYs opinion for the Court reasoned as follows: (1} If
a court were to hold the defendants’ acts unjustified because the charter gov-
ernment had no legal existence during the period in question, it would follow
that all of that government’s actions—-laws enacted, taxes collected, salaries
paid, accounts settled, sentences passed-—were of no effect; and that “the
officers who carried their decisions into operation [were] answerable as tres-
passers, if not in some cases as criminals.” There was, of course, no room for
application of any doctrine of de facfo status to uphold prior acts of an officer
not authorized de jure, for such would have defeated the plaintiff’s very action.
A decision for the plaintiff would inevitably have produced some significant
measure of chaos, a consequence to be avoided if it could be done without
abnegation of the judicial duty to uphold the Constitution.

(2) No state court had recognized as a judicial responsibility settlement
of the issue of the locus of state governmental authority. Indeed, the courts
of Rhode Island had in several cases held that “it rested with the political
power to decide whether the charter government had been displaced or
not,” and that that department had acknowledged no change.

(3) Since “[t]he question relates, altogether, to the constitution and laws
of [the] . . . State,” the courts of the United States had to follow the state
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¢ decisions unless there was a federal constitutional ground for over-

Hing them. . o .
\(4) No provision of the Constitution could be or had been invoked for

arpose except Art. IV, Sec. 4, the Guaranty Clause. Having already
+d the absence of standards whereby the choice between governments
14 be made by a court acting independently, Chief Justice TANEY now
qad further textual and practical reasons for concluding that, if any
stment of the United States was empowered by the Guaranty Clause to
Ive the issue, it was not the judiciary: :
“«Under this article of the Constitution it rests with Congress to decide
it_government is the established one in a State. For as the United States
yrantee tO each State 2 republican government, Congress must necessar-
decide what government is established in the State before it can determine
ether it is 2 republican or not. And when the senators and representatives
4'State are admitted into the councils of the Union, the authority of the
wrnment under which they are appointed, as well as its republican char-
cter is recognized by the proper constitational authority. And its decision
binding on every other department of the government, and could not be
estioned in a judicial eribunal. It is true that the contest in this case did
t 1ast long enough to bring the matter to this issue; and . . . Congress was
iot called upon to decide the controversy. Yet the right to decide is placed
there, and not in the courts.”
“Sg, too, as relates to the clause in the above-mentioned article of the

10

_Constitation, providing for cases of domestic violence, It rested with Con-

ress, too, to determine upon the means proper to be adopted to fulfill this
arantee. . . . [Bly the act of February 28, 1795, [Congress] provided, that,
in case of an insurrection in any State against the government thereof, it
all be lawful for the President of the United States, on application of the
legislature of such State or of the executive (when the legislature cannot
e convened) to call forth such number of the militia of any other State or

‘States, as may be applied for, as he may judge sufficient to suppress such

nsurrection.””

“By this act, the power of deciding whether the exigency had arisen
ipon which the government of the United States is bound to interfere, is
siven to the President” [Luther v. Borden].

Clearly, several factors were thought by the Court in Luther to make
the question there “political™ the commitment to the other branches of the

decision as to which is the lawful state government; the unambiguous

action by the President, in recognizing the charter government as the law-

- ful authority; the need for finality in the executive’s decision; and the lack

of criteria by which a court could determine which form of government

was republican. . . .
But the only significance that Luther could have for our immediate

purposes is in its holding that the Guaranty Clause is not a repository of

" judicially manageable standards which a court could utilize indepen-

dently in order to identify a State’s lawful government. The Court has since
refused to resort to the Guaranty Clause—which alone had been invoked
for the purpose—as the source of a constitutional standard for invalidating
State actiom. . ..

We come, finally, to the ultimate inquiry whether our precedents as to
what constitutes a nonjusticiable “political question” bring the case before

-
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us under the umbrella of that doctrine. A natural beginning is to note
whether any of the common characteristics which we have beett able to
identify and label descriptively are present. We find none: The question
here is the consistency of state action with the Federal Constitution. We
have no question decided, or to be decided, by a political branch of govern..
ment coequal with this Court. Nor do we risk embarrassment of ouy
government abroad, or grave disturbance at home if we take issue with
Tennessce as to the constitutionality of her action here challenged. Nor
need the appellants, in order to succeed in this action, ask the Court to
enter upon policy determinations for which judicially manageable stan-
dards are lacking, Judicial standards under the Equal Protection Clause are
well developed and familiar, and it has been open to courts since the enacs-
ment of the Fourteenth Amendment to determine, if on the particular facts
they must, that & discrimination reflects #o policy, but simply arbitrary and
capricious action.

This case does, in one sense, involve the allocation of political power
within a State, and the appellants might conceivably have added a claim
under the Guaranty Clause. Of course, as we have seen, any reliance on that
clause would be futile. But because any reliance on the Guaranty Clause
could not have succeeded it does not follow that appellants may not be heard
on the equal protection claim which in fact they tender. . ..

We conclude that the complaint’s allegations of a denial of equal protec-
tion present 2 justiciable constitutional cause of action upon which appel-
lants are entitled to a trial and a decision. The right asserted is within the
reach of judicial protection under the Fourteenth Amendment.

The judgment of the District Court is reversed and the cause is
remanded for further proceedings consistent with this opinion.

Reversed and remanded.

0 Justice DOUGLAS, concurring.

While I join the opinion of the Court and, like the Court, do not reach
the merits, 1 word of explanation is necessary. I put to one side the prob-
lems of “political” questions involving the distribution of power between
this Court, the Congress, and the Chief Executive. We have here a phase of
the recurring problem of the relation of the federal courts to state agencies.
More particularly, the question is the extent to which a State may weight
one person’s vote more heavily than it does another’s.

So far as voting rights are concerned, there are large gaps in the Con-
stitution. Yet the right to vote is inherent in the republican form of govern-
ment envisaged by Article IV, Section 4 of the Constitution. . . .

Race, color, or previous condition of servitude is an impermissible
standard by reason of the Fifteenth Amendment, and that alone 1s sufficient
to explain Gomillion v. Lightfoot, 364 U.S. 339 [1960].

Sex is another jmpermissible standard by reason of the Nineteenth
Amendment,

There is a third barrier to a State’s freedom in prescribing qualifica-
tions of voters and that is the Equal Protection Clause of the Fourteenth
Amendment, the provision invoked here. And so the question is, may 2
State weight the vote of one county or one district more heavily than it
weights the vote in another?
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The traditional test under the Fqual Protection Clause has been
¢her a State has made “an invidious discrimination,” as it does when it
<ts “a particular race or nationality for oppressive treatment.” Universal
ality is not the test; there is room for weighting. . . .

' Justice CLARK, concurting.

Although I find the Tennessee apportionment statute offends the Equal
ection Clause, | would not consider intervention by this Court into so
licate  field if there were any other relief available to the people of Ten-
ssee. But the majority of the people of Tennessee have no “practical
pértunities for exerting their political weight at the polls” to correct the
"sfing “invidious discrimination.” Tennessee has no initiative and ref-
dum. I have searched diligently for other “practical opportunities”
esent under the law. I find none other than through the federal courts.
The majority of the voters have been caught up in a legislative strait jacket.
nessee has an “informed, civically militant electorate” and “an aroused
pular conscience,” but it does not sear “the conscience of the people’s
epresentatives.” This is because the legislative policy has riveted the pres-
t seats in the Assembly to their respective constituencies, and by the
otes of their incumbents a reapportionment of any kind is prevented. The
eople have been rebuffed at the hands of the Assembly; they have tried
he constitutional coavention route, but since the call must originate in
he Assembly it, too, has been fruitless. They have tried Tennessee courts
with the same result, and Governors have fought the tide only to flounder,
ts sald that there is recourse in Congress and perhaps that may be, but
tom a practical standpoint this is without substance. To date Congress has
ever undertaken such a task in any State. We therefore must conclude
hat the people of Tennessee are stymied and without judicial intervention
rill be saddled with the present discrimination in the affairs of their state
overnment.

Q Justice FRANKFURTER, with whom Justice HARLAN joins,
dissenting.

- The Court today reverses a uniform course of decision established
by a dozen cases, including one by which the very claim now sustained
:Was unanimously rejected only five years ago. The impressive body of

ulings thus cast aside reflected the equally uniform course of our politi-
“al history regarding the relationship between population and legislative
"epresentation—a wholly different matter from denial of the franchise to
._ifldividuals because of race, color, religion or sex. Such a massive repudia-
‘ton of the experience of our whole past in asserting destructively novel
Judicial power demands a detailed analysis of the role of this Court in our
Constitutional scheme. Disregard of inherent limits in the effective exercise
of the Court’s “judicial Power” not only presages the futility of judicial
tervention in the essentially political conflict of forces by which the rela-
Hon between population and representation has time out of mind been and
Row is determined. It may well impair the Court’s position as the ultimate
organ of “the supreme Law of the Land” in that vast range of legal prob-
s, often strongly entangled in popular feeling, on which this Court
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must pronounce. The Court’s authority—possessed of neither the purse
nor the sword—ultimately rests on sustained public confidence in its moral
sanction. Such feeling must be nourished by the Court’s complete detach-
ment, in fact and in appearance, from political entanglements and by
abstention from injecting itself into the clash of political forces in political
settlements.

A hypothetical claim resting on abstract assumptions is now for the
Girst time made the basis for affording illusory relief for a particular evil
even though it foreshadows deeper and more pervasive difficulties in con-
sequence. The claim is hypothetical and the assumptions are abstract
because the Court does not vouchsafe the lower courts——state and federal—
guidelines for formulating specific, definite, wholly unprecedented reme-
dies for the inevitable litigations that today’s umbrageous disposition is
bound to stimulate in connection with politically motivated reapportion-
ments in so many States. In such a setting, to promulgate jurisdiction in the
abstract is meaningless. It is as devoid of reality as “a brooding omnipres-
ence in the sky,” for it conveys no intimation what relief, if any, a District
Court is capable of affording that would not invite legislatures to play ducks
and drakes with the judiciary. Por this Court to direct the District Court to
enforce a claim to which the Court has over the years consistently found
itself required to deny legal enforcement and at the same time found it
necessary to withhold any guidance to the lower court how to enforce
this turnabout, new legal claim, manifests an odd—indeed an esoteric—
conception of judicial propriety. One of the Court’s supporting opiniomns,
as elucidated by commentary, unwittingly affords a disheartening preview
of the mathematical quagmire (apart from divers[e} judicially inappropriate
and elusive determinants) into which this Court today catapults the lower
courts of the country without so much as adumbrating the basis for a legal
calculus as a means of extrication. Even assuming the indispensable intel-
lectual disinterestedness on the part of judges in such matters, they do not
have accepted legal standards or criteria or even reliable analogies to draw
upon for making judicial judgments. To charge courts with the task of
accommodating the incommensurable factors of policy that underlie these
mathematical puzzles is to attribute, however flatteringly, omnicompetence
to judges. . . .

From its earliest opinions this Court has consistently recognized a class
of controversies which do not lend themselves to judicial standards and
judicial remedies. To classify the various instances as “political questions” is
rather a form of stating this conclusion than revealing of analysis. Some of
the cases so labelled have no relevance here. But from others emerge unify-
ing considerations that are compelling.

1. The cases concerning war or foreign affairs, for example, are usually
explained by the necessity of the country’s speaking with one voice in such
matters. While this concern alone undoubtedly accounts for many of the
decisions, others do not fit the pattern. It would hardly embarrass the con-
duct of war were this Court to determine, in connection with private
transactions between litigants, the date upon which war is to be deemed
terminated. But the Court has refused to do so. A controlling factor in such
cases is that, decision respecting these kinds of complex matters of policy
being traditionally committed not to courts but to the political agencies of
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. government for determination by criteria of political expediency, there

exists no standard ascertainable by settled judicial experience or process by

reference to which a political decision affecting the question at issue between

the parties can be judged. . . .

B 2. The Court has been particularly unwilling to intervene in matters
concerning the structure and organization of the political institutions of
‘the States. The abstention from judicial entry into such areas has been
greater even than that which marks the Court’s ordinary approach to issues
of state power challenged under broad federal guarantees. . . .

3. The cases involving Negro disfranchisement are no exception to the
“principle of avoiding federal Judicial intervention into matters of state
-‘government in the absence of an explicit and clear constitutional impera-
tive. For here the controlling command of Supreme Law is plain and
unequivocal. An end of discrimination against the Negro was the com-
- pelling motive of the Civil War Amendments. . . .

. 4. The Court has refused to exercise its jurisdiction to Ppass on “abstract
questions of political power, of sovereignty, of government.” Massachusetts v.
Mellon, 262 U.S. 447 [1923]. The “political question” doctrine, in this
‘aspect, reflects the policies underlying the requirement of “standing’ that
- the litigant who would challenge official action must claim infringement of
-an interest particular and personal to himself, as distinguished from a cause
of dissatisfaction with the general frame and functioning of government—a
complaint that the political institutions are awry. . . . What renders cases of
this kind non-justiciable is not necessarily the nature of the parties to them,
for the Court has resolved other issues between similar parties; nor is it the
nature of the legal question involved, for the same type of question has
been adjudicated when presented in other forms of controversy. The crux
- of the matter is that courts are not fit instruments of decision where what is
- essentially at stake is the composition of those large contests of policy tradi-
tionally fought out in non-judicial forums, by which governments and the
actions of governments are made and unmade. . . .

5. The influence of these converging considerations-the caution not

. o undertake decision where standards meet for judicial judgment are

lacking, the reluctance to interfere with matters of state government in the
absence of an unquestionable and effectively enforceable mandate, the
unwillingness to make courts arbiters of the broad issues of political organ-
ization historically committed to other institutions and for whose adjust-
ment the judicial process is ill-adapted—has been decisive of the settled
line of cases, reaching back more than a century, which holds that Art. IV,
Sec. 4, of the Constitution, guaranteeing to the States “a Republican Form
of Government,” is not enforceable through the courts. . . .

The present case involves all of the elements that have made the Guar-
antee Clause cases non-justiciable, It is, in effect, 2 Guarantee Clause claim
masquerading under a different label. But it cannot make the case more fit
for judicial action that appellants invoke the Fourteenth Amendment rather
than Art, IV, Sec. 4, where, in fact, the gist of their complaint is the same—
unless it can be found that the Fourteenth Amendment speaks with greater
Particularity to their situation, We have been admonished to avoid “the
tyranny of labels.” Art. IV, Sec. 4, is not committed by express constitu-
tional terms to Congress. It is the nature of the controversies arising under
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it, nothing else, which has made it judicially unenforceable. Of couurse, if,
controversy falls within judicial power, it depends “on how he [the plajy,.
tiff] casts his action,” whether he brings himself within a jurisdictiong)
statute. But where judicial competence is wanting, it cannot be created by
invoking one clause of the Constitution rather than another. . . .

Appellants invoke the right to vote and to have their votes counted,
But they are permitted to vote and their votes are counted. They go to the
polls, they cast their ballots, they send their representatives to the state coun.
cils. Their complaint is simply that the representatives are not sufficiently
numerous or powerful—in short, that Tennessee has adopted a basis of
representation with which they are dissatisfied. . . . What is actually asked of
the Courtin this case is to choose among competing bases of representation—.
ultimately, really, among competing theories of political philosophy—in
order to establish an appropriate frame of government for the State of Ten-
nessee and thereby for all the States of the Union. . . .

To find such a political conception legally enforceable in the broad and
unspecific gnarantee of equal protection is to rewrite the Constitution, See
Luther v. Borden, supra. Certainly, “equal protection” is no more secure 1
foundation for judicial judgment of the permissibility of varying forms of
tepresentative government than is “Republican Form.” . . .

Goldwater v. Carter
444 U.S. 996, 100 5.CT. 533 (1979)

In 1979, Senator Barry Goldwater and several other senators filed
suit against President James (“Jimmy™) Carter, challenging the con-
stitutionality of Carter’s termination of a defense treaty with Tai-
wan without the approval of the Senate. Underlying the case was
the enduring support that the nation’s conservative leadership
extended toward Taiwan. A tiny island, Taiwan housed the Chi-
nese nationalist government after it was forced out of the China
mainland by the new communist government. Granting a petition
for certiorari but without hearing oral arguments, the Court vacated
a court of appeals ruling and remanded the case to a federal district
court with directions to dismiss the complaint. In separate concur-
ring opinions, Justice Powell rejected the application of the “politi-
cal question” doctrine here, while Justice Rehnguist contended that
it applies here and in other controversies over foreign policy. In his
dissenting opinion, Justice Brennan rejected the idea that the ques-
tion presented here is “political” and further discussed the scope of
the judicial power.

The Court by a vote of 6-3 ordered the appellate court’s judg-
ment vacated and remanded the case to the district court. There were
concurrences by Justices Powell and Rehnquist, who were joined by
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